
DEPARTMENT OF THE NAVY
BOARD FOR CORRECTION OF NAVAL RECORDS

2 NAVY ANNEX

WASHINGTONDC 20370-5100

SMC
DocketNo: 03415-98
24 May 1999

From: Chairman,Board for Correctionof Naval Records
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Subj: SScSrff1~TIPJI~uSM*!i~11~j~.
REVIEW OF NAVAL RECORD

Ref: (a) Title 10 U.S.C. 1552

End: (1) DD Form 149 dtd 10Apr98w/attachments
(2) Subject’sMBS dtd 28May98
(3) HQMC PERB memo dtd 27Jul98
(4) Subject’snaval record

1. Pursuantto theprovisions of reference(a), Subject, hereinafterreferredto asPetitioner,
filed written application,enclosure(1), with this Boardrequesting,in effect, that the
applicablenavalrecordbe correctedby removingtherefromthe fitnessreport for 1 Januaryto
22 April 1994. A copy of this reportis at Tab A.

2. TheBoard, consistingof Messrs.Pauling, Schultzand Exnicios, reviewedPetitioner’s
allegationsof error and injustice on 20 May 1999, and pursuantto its regulations,determined
that thecorrectiveaction indicatedbelow should be takenon the availableevidenceof record.
Documentarymaterial consideredby the Board consistedof theenclosures,naval records,and
applicablestatutes,regulationsandpolicies.

3. TheBoard, having reviewedall the factsof recordpertainingto Petitioner’sallegations
of error and injustice, finds asfollows:

a. Beforeapplyingto this Board,Petitionerexhaustedall administrativeremedieswhich
wereavailableunderexisting law and regulationswithin the Departmentof the Navy.

b. Thecontestedreport, which coversonly four months,was submittedon theoccasion
of Petitioner’stransfer. The reportingseniorsignedthe report on 18 November1994, some
sevenmonthsafter thereportingperiodhadendedon 22 April 1994. Thereport documents
Petitioner’sperformancein his currentgradeof staff sergeant(pay gradeE-6). It recordshis
primary duty asmaintenancechief, and markshim “NO” (not observed)in item l3b
(“additionalduties”). Item 18 reflects the report wasbasedon “daily” observation.

c. Thereportat issueratesPetitioner“BA” (below average)in items 1 3e (“handling
enlistedpersonnel”),14f (“initiative”), and 14g (“judgment”); “AV” (average)in items 14j
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(“leadership”)and 14n (“growth potential”); “AA” (aboveaverage)in items 14c (“military
presence”)and 14i (“force”); “EX” (excellent) in items 13a (“regular duties”), 13f (“training
personnel”)and 14d (“attention to duty”); and “OS” (outstanding)in items 13c
(“administrativeduties”), 14b (“personalappearance”),14e (“cooperation”), 14k (“loyalty”),
141 (“personalrelations”), and 14m (“economyof management”). In item 15 (“generalvalue
to the service”), Petitioneris marked“AA” with threestaff sergeantsabovehim (one “EX” to
“OS” and two “OS”), and nonewith or below him. In item 16 (“consideringthe
requirementsof servicein war, indicateyour attitudetoward having this Marine underyour
command”),the reporting seniorindicates“Prefer Not [to have].” Item 19 (“qualified for
promotion”) is marked“No.” Two blocksin item 21 (“reservedfor futureuse”) aremarked.
Thereportis perse adverseby virtue of the three “BA” marks, the markof “Prefer Not” in
item 16, and the markof “No” in item 19.

d. The reportingsenior’scommentsareasfollows:

[Petitioner] hasperformedexceptionallywell whencloselysupervisedbut has
not madeexpectedimprovementsin the areasof supervisionof junior Marines,
initiative andjudgment. Technicallyproficient in his MOS [military occupational
specialty],[Petitioner] hasthecapability of performingat greaterlevelsof
responsibility. Basedon my estimateof this Marine’s potential, I recommend
that he not bepromotedwith his contemporaries.

e. Petitionersubmitteda rebuttaldated29 November1994 (copy at Tab A), in which
he assertsthat for threemonthsof the reportingperiod, he filled not only the billet of
maintenancechief, but also thebillet of communicationschief, a billet calling for a master
sergeant(pay gradeE-8). Hechallengeshis three“BA” andtwo “AA” marks, asserting
variousaccomplishments.In this connection,he sayshecoordinatedthe daily activities for
the entireplatoonwith no noticethat his performancewasnot acceptable.Heconcedesthat
the reporting senioroncecounseledhim for poorjudgmentwhile in the field, but he sayshe
“madethenecessarycorrections”and that thereporting senior “wassatisfiedwith the
adjustments[he] had made.” Heconcludeswith the opinionthat “This report is a reflection
of a differencein leadershipstylesbetween[Petitioner] and [his] reporting senior.”

f. Thereviewingofficer’s certificationon the contestedfitnessreport is dated
31 January1995. He indicatedhe had had sufficientopportunity to observePetitioner,and
that heconcurredwith the mark and peerranking in item 15. Healsogavethe following
commentsrespondingto Petitioner’srebuttal:

I havepersonallyobservedandhavebeenmadeawareof this Marine’s conduct.
[Petitioner] hasbeencounselledseveraltimes concerninghis deficienciesby his
CompanyCommanderand CompanyFirst Sergeantboth verbally andin writing.
While technicallyproficientandat times excellent,his overall performanceduring
this periodhasnot beenthat expectedof a Marine Staff-NoncommissionedOfficer.
I am confidentof theaccuracyof this report, but do not agreewith theRO [reviewing
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officer] [sic]’s commentsthat he “should not bepromotedwith his contemporaries”
basedupon the shortdurationof this reportingperiod.

Theapplicabledirectivegoverningfitnessreports,MarineCorpsOrder(MCO) P1610.7C,in
paragraph5004.1, includesthe following:

In theeventthe MRO [Marine reportedon] hasattacheda statementwhich
disagreeswith theRS [reporting senior] as to mattersof fact, the REVO
[reviewing officer] will takeaction to resolveinconsistenciesanddisagreements
by indicatingon a StandardAddendumPageactionstakenand findings of fact.
When theMRO’s statementaddsnewinformation that was [not] previously
addressedin the RS’s comments,theREVO will takeaction to determinethe
validity of the new information, andon the StandardAddendumPageindicate
actionstakenand findings.

g. Petitioneralso submitteda rebuttal, dated29 March 1995 (copy at Tab A), to the
reviewingofficer’s comments. Heassertsthat thereviewingofficer’s personalobservations
of his conductwereinfrequent. Concerningthecommentsto theeffect that he had been
counseled,hesayssomeof thecounselingswere “positive in natureand centeredaround [his]
improvementsin areasdeemednecessaryby [his] ReportingSenior.” Hesaysthe company
first sergeantnevercounseledhim in writing. Heconcludesby stating his performance
during this periodwasno different from that previouslyreportedby his reportingsenior,but
that hewas transferredandreceivedthe adversereport in question“becausetheReporting
Seniorstrongly disagreedwith somejudgmentcalls [Petitioner]madeduring this reporting
period.”

h. Thethird sightingofficer, thecommandinggeneral,reviewedthe report at issueon
25 April 1995 (copy at Tab A), overa yearafter the endof thereportingperiod. He states
the reviewingofficer, asthebattalioncommanderduring theentire four-monthperiod, had
sufficient observation. According to the third sightingofficer, that someof thecounseling
Petitionerreceivedmay havebeenpositive “is of no consequence.”He saysthatwhile
Petitioneris correctthat thecompanyfirst sergeantcounseledhim only orally, thecompany
commandercounseledhim both orally and in writing, so thereviewing officer’s commenton
this matterwasaccurate. He further statesthat Petitioner’sassertionthereport wasbasedon
somejudgmentcalls Petitionermade“is in no way inconsistentwith theReviewingOfficer’s
commentconcerning[Petitioner’s] standardof performance.” Finally, he finds thereport
“meetsboth the spirit and theletter of Marine Corpsregulationsand sets forth, without
prejudice,the honestlyheld viewsof [Petitioner], the ReportingSeniorand the Reviewing
Officer.”

i. Petitioner’simmediatelyprecedingfitnessreport from thesamereporting seniorand
samecommandfor 30 Juneto 31 December1993, a copy of which is at his enclosure(9) to
his application,assignedhim “EX” to “OS” marks. It showedhis primaryduty as
communicationschief. Thereportingsenior’s commentswere asfollows:
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Currently filling in as CommunicationsChief, a MSGT [mastersergeant]’s billet.
As MaintenanceChief, consistentlyprovidestimely and thoroughreportsto senior
commands. TECHNICALLY PROFICIENT; hasconsistentlymaintained
communicationselectronicsequipmentat 95% or betterenablingbattalion tO
effect reliablecommandand controldespitedrasticequipmentshortages.Has
improvedin areasof leadershipand interactionwith subordinates.Seeksself-
improvementand strives to attain all commandgoalsandobjectives. Has
completednecessaryResident/Non-residentPME [professionalmilitary education].
Promotewheneligible.

Petitioner’sMaster Brief Sheet(MBS), at enclosure(2), showsthecontestedreport standsout
asthe only adversereport he hasever received.

j. In his application,Petitionerallegesthat the contestedfitnessreportis inaccurate,
unjustand containsnumerousproceduralerrors. Hebelievesthe reportwas filed without
adheringto establishedpolicies asoutlined in MCO P1610.7C. Hecomplainsthat the report
doesnot mentionthat in additionto his primary staff sergeantbillet asa maintenancechief,
he filled thebillet of communicationschief, a mastersergeant’sbillet. Henotesthat the
reportwassubmittedsevenmonthsafter theendingdateof theperiod, and statesthat during
the seven-monthwait for thereport, he “raiseda lot of fuss at [his] old command.” While he
maintainshewasat no time unprofessionalwhen speakingto thereporting seniorof record,
he sayshewasvery insistent;and that after numerousattemptsto resolvethe problem,he
informedthereporting seniorthat if hedid not receivehis fitnessreport soon,he would have
to inform his chainof command,who would certainly takeaction. Heasserts“This madeher
angry.” Petitionerstatesthat one month later, he had not heardfrom the reporting senior,so
he informedhis command,and theycalled the reportingsenior’s superior. Hesaysa few
daysafter he had informedhis command,thereporting seniorcalledPetitionerto tell him to
comesign the fitnessreport, and then hung up on him. Petitionerbelieveshis actionsin
attemptingto obtaina reportfor theperiod in questioncausedthe reporting senior
embarrassment,resulting in the adversereportat issue.

k. Petitionercontendsthat thereport in questionwas submittedto influencehis
promotion boardandharmhis career,and to servean improperpurposeasa counseling
document. He feels thereportevidencesan unwarranteddeclinefrom thepreviousreportby
the samereportingsenior. Heassertsthecontestedreportreflects thereportingsenior’sown
precepts;that herexpectationsof him.wereunreasonable;and that the reportviolatesthe “by
grade” guidanceof MCO P1610.7C. Hecontendsthat thereportingsenior’snarrativewas
not performance-oriented;and that her commentsdid not meettherequirementof the fitness
reportorder to explain theadversemarks. Hearguesthat the marksare inconsistentamong
themselves,and that the marksand commentsareinconsistent. Heallegeshewasmarked
down in item 14n to justify the low marksin otherareas;that his markin item 15 improperly
resultedfrom averagingthe marksin items 13 and 14; and that his item 15 markwas
improperly influencedby the mark in item 16. Hecontendsthat the reportingseniorerredby
marking item 18 to show the report wasbasedon “daily” ratherthan “frequent” observation.
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Henotesthat the fitnessreportorder stipulatesitem 21 is to be left blank, yet marksappear
there. Heobjectsthat thecommentsof both thereporting seniorand reviewingofficer are
vagueand merelyrestatethe marks. Finally, heassertsthat thereviewingofficer did not
meethis duty to commenton theimproprietiesin the report,and adjudicatedisagreementsof
factbetweenPetitionerand thereporting senior.

1. Enclosure(3) is thereportof theHeadquartersMarine Corps (HQMC) Performance
EvaluationReviewBoard (PERB) in Petitioner’scase. The report reflects thePERB decision
to deny relief. PERB statesthat while late submissionof fitnessreportsis neithercondoned
nor acceptablepractice,this doesnot invalidatean otherwiseadministrativelycorrect
performanceevaluation. They sayPetitioner’sbelief that he receivedanadversereport
becauseheproddedthe reportingsenior to submit it is “simply not groundedin fact” andis
“merely thepetitioner’s speculation.” They statehe hasprovidedno documentaryevidenceto
showhe simultaneouslyfilled thepositionsof communicationschiefand maintenancechief, or
that hespentany prolongedperiodsfunctioning in the billet of communicationschief, which
is a requirementfor a markotherthan “not observed”in item 13b (“additional duties”).
PERB saysPetitionerdoesnot provideany substantiveevidenceto provehis contentionsof
violations of guidancein thefitnessreport order. They statethatthe three “BA” marksare
adequatelysupportedby thecommentthat Petitioner“has not madeexpectedimprovementsin
the areasof supervisionof junior Marines, initiative andjudgment.” PERB statesthat
Petitioner’sopiniondoesnot negatethe threeindependentassessmentsof thereporting
officials involved. They statethe supportinglettersat Petitioner’senclosures(10) and (11) of
his applicationarenot germane,sincethey relateto a time afterthe pertinentperiod. Finally,
they notethat the marksin item 21 wereplacedthereby HQMC to generateadministrative
entriesinto theAutomatedFitnessReportSystem.

CONCLUSION:

Upon reviewandconsiderationof all the evidenceof record,and notwithstandingthecontents
of enclosure(3), the Boardfinds the existenceof an injusticewarrantingremovalof the
contestedreport.

TheBoardparticularlynotesthe shortperiodof the report; the circumstancessurroundingits
late submission;the failureof thereportingofficials to providespecific examplesof
unsatisfactoryperformanceasjustification for the adversemarks; thefavorableevaluation
from the samereportingsenior in Petitioner’simmediatelyprecedingfitnessreport; the
inconsistencyof theadversereportat issuewith all the other reportsin Petitioner’srecord,
beforeandafter; thereviewingofficer’s having disagreedwith the reporting seniorby stating
he felt Petitionerdeservedto be markedasqualified for promotion;and thereviewing
officer’s failure to addressnewinformationraised,in Petitioner’srebuttal, specifically, his
assertionthat he servedin the billet of communicationschief, a mastersergeant’sbillet, and
his citation of variousaccomplishments.In view of theabove,the Boardrecommendsthe
following correctiveaction:
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RECOMMENDATION:

a. That Petitioner’snaval recordbecorrectedby removingthe following fitnessreport
and relatedmaterial:

Dateof Report

18Nov94

ReportingSenior

rUSMC

Period

From

1Jan94

of Report

To

22Apr94

b. That therebe insertedin his naval recorda memorandumin placeof theremoved
report,containingappropriateidentifying dataconcerningthe report; that suchmemorandum
statethat thereporthasbeenremovedby order of theSecretaryof theNavy in accordance
with theprovisionsof federal law and may not be madeavailableto selectionboardsand
otherreviewingauthorities;and that suchboardsmay not conjectureor draw any inferenceas
to thenatureof thereport.

c. That the magnetictapemaintainedby HeadquartersMarineCorpsbe corrected
accordingly.

d. That any materialor entriesinconsistentwith or relating to theBoard’s
recommendationbe corrected,removedor completelyexpungedfrom Petitioner’s
that no Such entriesor materialbe addedto the recordin thefuture.

recordand

e. That any materialdirectedto be removedfrom Petitioner’snaval recordbe returned
to this Board, togetherwith a copy of this Reportof Proceedings,for retentionin a
confidentialfile maintainedfor suchpurpose,with no crossreferencebeing madea partof
Petitioner’snavalrecord.

4. It is certified that a quorum waspresentat theBoard’s reviewand deliberations,and that
the foregoingis a trueandcompleterecordof the Board’sproceedingsin theaboveentitled
matter.

~‘ ~
ROBERTD. ZSALMAN
Recorder

JONATHAN S. RUSKIN
Acting Recorder
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5. The foregoingreportof the Board is submittedfor your review and action.

Reviewedandapproved:

KAREN S. HEATH AUG
Principal Deputy Assistant Secretary of the Navy

(Manpower and Reserve Affairs)

\~o.

W. DEAN

6 1999
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DEPARTMENT OF THE NAVY
HEADQUARTERS UNITED STATES MARINE CORPS

2 NAVY ANNEX
WASHINGTON,D.C. 20380-1775

IN REPLY REFER TO:

1610

MMER/PERB

27 Jul 98

MEMORANDUMFOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTIONOF
NAVAL RECORDS

Subj: MARINE CORPS PERFORMANCEEVALUATION REVIEW BOARD (PERB)
ADVISORY OPINION ON BCNR APPLICATION IN THE CASE OF STAFF
~ USMC

Ref: (a) SSg1J~ DD Form 149 of 10 Apr 98
(b) MCO P1610.7C w/Ch 1-6

1. Per MCO 1610.11B, the Performance Evaluation Review Board,
with three members present, met on 23 July 1998 to consider Staff
Sergeant.~ ‘ etition contained in reference (a) . Removal
of the fitness re ort for the period 940101 to 940422 (TR) was
requested. Reference (b) is the performance evaluation directive
governing submission of the report.

2. The petitioner contends the report is inaccurate, unjust, and
laden with violations of the Performance Evaluation System. He
narrates those areas which he believes fail to comply with the
guidance contained in reference (b) and provides supporting
statements from ~

3. In its proceedings, the PERB concluded that the report is
both administratively correct and procedurally complete as
written and filed. The following is offered as relevant:

a. At the outset, the Board emphasizes that the late sub-
mission of fitness reports is neither condoned nor an acceptable
practice. Such a failing, however, does not serve to invalidate
an otherwise administratively correct performance evaluation.
That the petitioner believes the adversity of the report may
(emphasis added) be attributable to his need to prod the
Reporting Senior for completion of the evaluation is simply not
grounded in fact. It is merely the petitioner’s speculation.

b. The petitioner provides absolutely no documentary
evidence to show that he simultaneously filled the positions of
Electronic Maintenance Chief and Battalion Communications Chief,
or that he spent any prolonged periods of time functioning in the
latter billet (a requirement for marking Item 13b (Additional
Duties) other than “not observed”) -



Subj: MARINE CORPS PERFORMANCEEVALUATION REVIEW BOARD (PERB)
ADVISORY OPINION ON BCNRAPPLICATION IN THE CASE OF STAFF
SERGEAtAi~J~ ___ USMC

c. Throughout the 18-page statement appended to reference
(a), the petitioner arduously cites individual paragraphs from
the Performance Evaluation System directive that provide guidance
to reporting officials on how to write fitness reports. It is
the petitioner’s opinion that those officers did not abide by
the suggested guidance for marking Section B and in developing
Section C comments. It further opines that the “below average”
markings were not adequately justified. The Board concludes that
the petitioner does not provide any substantive evidence to prove
his claims. The markings of “below average” in the areas of
“Handling Enlisted Personnel”, “Initiative”, and “Judgment” are
discussed in the content that the petitioner “. . . has not made
expected improvements in the areas of supervision of junior
Marines, initiative and judgment.” That singular sentence
verifies and substantiates the markings. The opinion cited
in the reference (a) does not negate the three independent
assessments of the reporting officials involved.

d While the advocacy letters from Captait~~and CWO-3
~ supportive, the Board observes that their observation

of the petitioner’s performance was after the period covered by
the challenged fitness report. Hence, their opinions are not
germane to the issues.

e. With specific regard to the petitioner’s challenge to the
markings in Item 21, the Board points out that none of the
reporting officials completed those entries. That action was
taken by this Headquarters to generate certain administrative
entries into the Automated Fitness Report System.

4. The Board’s opinion, based on deliberation and secret ballot
vote, is that the ntested., fitness report should remain a part
of Staff Sergea , official military record.

5. The case is forwarded for final action.

Chairperson, Performance
Evaluation Review Board
Personnel Management Division
Manpower and Reserve Affairs
Department
By direction of the Commandant
of the Marine Corps
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